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Since 1991, employers have been 
able to defend individual disparate 
treatment suits under Title VII of 

the Civil Rights Act of 19641 and the Age 
Discrimination in Employment Act2 by 
invoking a doctrine known as the same-
actor inference.3 Simply put, the doctrine 
states that an inference or presumption of 
nondiscrimination is invoked when the 
individual terminating the employee is 
the same person who hired the employee, 
and the hiring and firing occur within 
a relatively short time span. The logic 
behind the doctrine is best summarized by 
the Fifth Circuit, which explained that  
“[c]laims that employer animus exists in 
termination but not in hiring seem irratio-
nal. From the standpoint of the putative 
discriminator, [i]t hardly makes sense to hire 
workers from a group one dislikes . . . only 
to fire them once they are on the job.”4 

The same-actor inference originated in 
Proud v. Stone, where the Fourth Circuit 
held that “in cases where the hirer and the 
firer are the same individual and the ter-
mination of employment occurs within a 
relatively short time span following the hir-
ing, a strong inference exists that discrimi-
nation was not a determining factor for the 
adverse action taken by the employer.”5 

In Proud, an age discrimination case, 

a 68-year-old plaintiff had been fired six 
months after having been hired. Proud was 
hired on the basis of his written applica-
tion, which included his date of birth. 
Proud was selected for the position of chief 
accountant over six younger applicants. 
Several months later, Proud was terminated 
and replaced by a 32-year-old employee 
who was promoted to his position. The 
same individual that hired Proud made the 
decision to terminate him, with the stated 
reason for termination being dissatisfaction 
with Proud’s performance of the his duties. 

At trial, the district court granted the 

defendant-employer’s Rule 41(b) mo-
tion for dismissal at the close of plaintiff’s 
evidence. The plaintiff’s evidence at trial 
revealed no direct evidence of discrimina-
tion and established that the person who 
fired Proud was the same person who had 
hired him just a few months earlier. The 
Fourth Circuit affirmed the dismissal, rea-
soning that the inference generally makes 
discrimination cases “amenable to resolu-
tion at an early stage,” as “employers who 
knowingly hire workers within a protected 
group seldom will be credible targets for 
charges of pretextual firing.”6 

Although the same-actor inference 
emerged from an age discrimination case, 
the inference applies equally to discrimi-
nation claims arising under Title VII and 
the Americans with Disabilities Act.7 

Generally, and as common sense 
would suggest, the shorter the time span 
between the employee’s hiring and firing, 
the stronger is the inference. As put by 
the Second Circuit, 

Such an inference is strong where 
the time elapsed between the events 
of hiring and firing is brief . . . [a]nd, 
the enthusiasm with which the ac-
tor hired the employee years before 
may have waned with the passage 
of time because the relationship 
between an employer and an 
employee, characterized by recipro-
cal obligations and duties, is, like 
them, subject to time’s “wrackful 
siege of battering days.”8

As there is no bright-line rule as to 
what constitutes a “relatively short time 
span,” the temporal separation between 
hiring and firing has varied widely in cases 
applying the inference, with cases ranging 
from between eight days and up to four 
years.9 However, at least one circuit has 
left the door open to applying the infer-
ence even where there is a longer time 
span between the hiring and firing. In 
Buhrmaster v. Overnite Transportation Co., 

the Sixth Circuit opined that a “short 
period of time is not an essential element 
of the same actor inference, at least in 
cases where the plaintiff’s class does not 
change.” The court further noted, 

[T]o say that time weakens the 
same actor inference is not to say 
that time destroys it. In discrimina-
tion cases where the employee’s 
class does not change, it remains 
possible that an employer who has 
nothing against women per se when 
it hires a certain female will have 
nothing against women per se when 
it fires that female, regardless of the 
number of years that pass.10

Although the doctrine originally 
applied in situations where the same 
individual had done both the hiring and 
firing, it has since been extended to apply 
to multiple decision makers where the 
hirer and firer was not a single individual 
acting unilaterally on each occasion.11 For 
example, in Campbell v. Alliance National 
Inc., the plaintiff argued against the ap-
plication of the doctrine because numer-
ous individuals had participated in the 
decision to terminate her in addition to 
the person who had hired her. The court 
reasoned that “[t]he decision-makers in 
the hiring and firing need not mirror each 
other exactly as long as one management-
level employee played a substantial role 
in both decisions.”12 Accordingly, the 
court held that the same-actor inference 
applied despite the participation of the 
nonhiring decision makers. 

Similarly, in DeJarnette v. Corning, 
Inc., a pregnancy discrimination case, the 
court applied the doctrine where one of 
the three people who participated in the 
decision to fire the plaintiff knew that 
the plaintiff was pregnant at the time she 
was hired, notwithstanding the fact that 
the individual did not participate in the 
hiring decision.13

Further extending the doctrine, 
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numerous courts have applied the 
doctrine where the alleged discrimina-
tor engaged in some positive action or 
favorable treatment toward the employee 
prior to terminating the employee, even 
where the alleged discriminator did not 
participate in the hiring decision.14 For 
example, in its 1996 decision in Hartsel 
v. Keys, the Sixth Circuit applied the 
same-actor inference where the deci-
sion maker had not initially hired the 
plaintiff but had promoted her prior to 
her termination.15 In that case, a former 
city employee brought an age and gender 
discrimination suit against her municipal 
employer and its mayor when the mayor 

failed to promote her. Citing a previous 
promotion and raise, the court observed: 

This circuit has recently endorsed 
the “same actor inference,” which 
allows an inference of a lack of dis-
criminatory animus where the same 
person is responsible for both hiring 
and firing the individual. . . . This 
rationale seems applicable to Keys’s 
decision to promote Hartsel tempo-
rarily but later finding her lacking 
for the permanent position.16

More recently, in Coghlan v. American 
Seafoods Co., the Ninth Circuit affirmed 
summary judgment for the employer in 

a national-origin discrimination case 
where the plaintiff was unable to over-
come the same-actor inference applied 
by the district court. On appeal, at issue 
was whether the trial court, in applying 
the same-actor inference, had correctly 
deemed a previous transfer of the plain-
tiff as favorable treatment. The employee 
argued on appeal that the lower court’s 
application of the same-actor inference 
was inappropriate because the transfer 
was, technically, a step down in rank. 
The court held that the decision maker, 
in spite of the demotion in rank of the 
plaintiff “intentionally chose to appoint 
[plaintiff] to a new, better-paid, more 
demanding position. . . . The favorable 
nature of the reassignment satisfies us that 
the same-actor inference should arise.”17 

There is a split of authority among the 
circuit courts as to the weight assigned to 
the inference, as well as whether the doc-
trine should be applied at the summary-
judgment stage.

The Fourth Circuit, since Proud, still 
affords a strong inference of nondiscrimina-
tion, and its courts often apply the doctrine 
in dismissing claims on summary judg-
ment.18 Similarly, the Ninth Circuit char-
acterized a plaintiff’s burden in overcoming 
the doctrine as “especially steep” and has 
noted that it requires an “extraordinarily 
strong showing of discrimination necessary 
to defeat the same-actor inference.”19 The 
Eighth Circuit also affords the inference 
significant weight. In Lowe v. J.B. Hunt 
Transport, Inc., the court described the 
same-actor inference as being “fatal” to 
the plaintiff’s case.20 In affirming the lower 
court’s directed verdict, the court explained:

The evidence that plaintiff claims 
is inconsistent with defendant’s 
proffered justification is thin, but 
perhaps sufficient, all other things 
being equal, to defeat a motion 
for directed verdict. In the present 
case, however, all other things were 
not equal. The most important fact 
here is that plaintiff was a member 
of the protected age group both at 
the time of his hiring and at the 
time of his firing, and that the same 
people who hired him also fired 
him. . . . It is simply incredible, in 
light of the weakness of plaintiff ’s 

evidence otherwise, that the com-
pany officials who hired him at age 
fifty-one had suddenly developed an 
aversion to older people less than 
two years later.21

Similarly, the Second Circuit indicated 
that the same-actor inference “strongly 
suggest[s] that invidious discrimination 
was unlikely”22 and that the doctrine is a 
“highly relevant factor” in deciding sum-
mary judgment.23 Moreover, the Fifth and 
Tenth circuits also attach strong value to 
the same-actor inference.24

In contrast, the Sixth Circuit 
“reject[s] the idea that a mandatory 
inference must be applied in favor of a 
summary-judgment movant whenever 
the claimant has been hired and fired  
by the same individual.”25 The court 
further elaborated:

[A]lthough the factfinder is permit-
ted to draw this inference, it is by no 
means a mandatory one, and it may 
be weakened by other evidence. . . . 
We therefore specifically hold that 
where, as in this case, the factfinder 
decides to draw the same-actor infer-
ence, it is insufficient to warrant 
summary judgment for the defendant 
if the employee has otherwise raised 
a genuine issue of material fact.26

Both the Eleventh and Third circuits 
expressly reject the same-actor inference 
as a means of summary disposition. In Wil-
liams v. Vitro Services Corp., the Eleventh 
Circuit held that it is improper to grant 
summary judgment on the basis that the 
hirer and firer are the same actor but that 
the jury can consider same-actor evidence 
in determining the issue of pretext.27 The 
court noted that “it is the province of the 
jury rather than the court, however, to 
determine whether the inference gener-
ated by ‘same-actor’ evidence is strong 
enough to outweigh a plaintiff ’s evidence 
of pretext.”28 The court explained:

[W]ithin the [employment discrimi-
nation] burden-shifting framework 
. . . this inference is a permissible—
not a mandatory—inference that a 
jury may make in deciding whether 
intentional discrimination mo-

Both the 
Eleventh and 
Third circuits 

expressly 
reject the 

same-actor 
inference as 
a means of 

summary 
disposition.
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tivated the employer’s conduct. 
[A] prima facie case plus evidence 
permitting disbelief of the em-
ployer’s proffered reasons equals 
the plaintiff’s entitlement to have 
the factfinder decide the ultimate 
issue of discrimination. [T]he jury 
must measure the strength of the 
permissible inference of discrimina-
tion that can be drawn from the 
plaintiff’s prima facie case along 
with the evidence that discredits the 
employer’s proffered explanations 
for its decision.29

In Waldron v. SL Industries, Inc., the 
Third Circuit similarly held that the 
same-actor inference “is simply evidence 
like any other and should not be afforded 
presumptive value”.30

Last, courts are split as to whether a 
party seeking to invoke the doctrine at 
trial is entitled to a jury instruction on the 
same-actor inference. In Buhrmaster, the 
Sixth Circuit held that it was not error to 
give a same-actor instruction allowing the 
jury to infer a lack of discrimination from 
the fact that the same individual both 
hired and fired the employee.31 Moreover, 
at least one court has reversed a lower 
court judgment for failure to instruct the 
jury as to the doctrine.32 On the other 
hand, the Second Circuit held that a trial 
court need not necessarily provide such an 
instruction, explaining:

Although we have recognized the 
validity of this “same actor” argu-
ment . . . we do not believe that 
defendants were prejudiced by the 
court’s refusal to give an instruction 
on this issue, particularly inasmuch 
as over six years had passed between 
the time plaintiff was hired and 
the time he was fired. . . . Notably, 
although the court told defendants 
that they remained free to make the 
“same actor” argument to the jury, 
defendants failed to rely on this al-
legedly crucial aspect of their case in 
their closing argument.33 xy
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